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Portugal  Mário Marques Mendes and Pedro Vilarinho Pires  Marques Mendes & Associados � 212

Romania  Georgeta Harapcea  Nestor Nestor Diculescu Kingston Petersen � 219

Russia  Evgeny Maslennikov and Ilja Ratschkov  Noerr� 225

Slovenia  Nataša Pipan Nahtigal  Odvetniki Šelih & partnerji� 233

South Africa  Anthony Norton, John Oxenham and Maria Celaya  Nortons Incorporated� 239

Sweden  Tommy Pettersson, Johan Carle and Stefan Perván Lindeborg  Mannheimer Swartling� 246

Switzerland  Marcel Meinhardt and Benoît Merkt  Lenz & Staehelin� 255

Turkey  Gönenç Gürkaynak and M Hakan Özgökçen  ELIG Attorneys-at-Law � 263

Ukraine  Stanislav Gerasymenko  Arzinger & Partners � 269

United Kingdom  Sarah Cardell and Lisa Wright  Slaughter and May� 275

United States  �Moses Silverman and Aidan Synnott  Paul, Weiss, Rifkind, Wharton & Garrison LLP � 286

Quick reference tables� 295

Cartel Regulation 2010

Contributing editor  
Martin Low QC, McMillan LLP

Business development manager 
Joseph Samuel
Marketing managers 
Alan Lee 
Dan Brennan 
George Ingledew 
Edward Perugia 
Robyn Hetherington 
Dan White 
Tamzin Mahmoud 
Ellie Notley
Subscriptions manager 
Nadine Radcliffe 
Subscriptions@
GettingTheDealThrough.com
Assistant editor 
Adam Myers
Editorial assistant 
Nick Drummond-Roe
Senior production editor  
Jonathan Cowie
Chief subeditor  
Jonathan Allen
Production editor  
Joanne Morley
Senior subeditor 
Kathryn Smuland
Subeditors   
Ariana Frampton  
Charlotte Stretch
Editor-in-chief 
Callum Campbell
Publisher 
Richard Davey

Cartel Regulation 2010 
Published by  
Law Business Research Ltd 
87 Lancaster Road  
London, W11 1QQ, UK 
Tel: +44 20 7908 1188 
Fax: +44 20 7229 6910 
© Law Business Research Ltd 
2010
No photocopying: copyright 
licences do not apply.

ISSN 1473-3420

The information provided in this 
publication is general and may 
not apply in a specific situation. 
Legal advice should always be 
sought before taking any legal 
action based on the information 
provided. This information is 
not intended to create, nor 
does receipt of it constitute, 
a lawyer–client relationship. 
The publishers and authors 
accept no responsibility for any 
acts or omissions contained 
herein. Although the information 
provided is accurate as of 
January 2010,  
be advised that this is a 
developing area.

Printed and distributed by 
Encompass Print Solutions.  
Tel: 0870 897 3239

Law
Business
Research

www.gettingthedealthrough.com 

contents

®



Latvia	 Raidla Lejins & Norcous

150	 Getting the Deal Through – Cartel Regulation 2010

Latvia
Dace Silava-Tomsone and Ugis Zeltins

Raidla Lejins & Norcous 

Legislation and jurisdiction

1	 Relevant legislation

What is the relevant legislation and who enforces it?

The current competition rules are set out in the Competition Law, 
effective as of 1 January 2002. Before then, competition matters were 
regulated by the Competition Law of 1997. Due to the short history 
of competition law in Latvia, Latvian case law dealing with competi-
tion matters is relatively slim.

The Latvian Competition Council, the authority enforcing the 
competition rules in Latvia, was established in January 1998. The 
Competition Council consists of four members and a chairman, all 
appointed for a five-year term by the Cabinet of Ministers upon 
recommendation of the minister of economics. Decisions of the 
Competition Council are taken by an absolute majority vote. The 
day-to-day work of the Competition Council is carried out by the 
Executive Office, managed by the office director. The work of the 
Office is organised in four departments. At the time of writing, the 
Competition Council employs 47 staff. 

2	 Proposals for change

Have there been any recent changes or proposals for change to the 

regime?

Currently, there are no proposals for changes to the regime. The 
most recent change was the recasting of the implementing Cabinet 
of Ministers Regulation.

3	 Substantive law

What is the substantive law on cartels in the jurisdiction?

Article 11 of the Competition Law closely follows the wording of 
article 101 of the Treaty of the Functioning of the European Union 
(ex article 81 of the EC Treaty), declaring as prohibited agreements 
between undertakings having as their object or effect the prevention, 
restriction or distortion of effective competition. Article 11 of the 
Competition Law includes a non-exhaustive list of practices that 
are prohibited:
•	 any form of direct or indirect fixing of prices or tariffs, or agree-

ment on the principles of their formation, as well as the exchange 
of information relating to prices or sales terms;

•	 restrictions or controls on the volume of production or sales, 
markets, technical development or investment; 

•	 the allocation of markets by territory, customers, suppliers or 
other conditions;

•	 provisions that make the conclusion, amendment or termina-
tion of a transaction with a third party subject to the acceptance 
of obligations which, according to commercial practice, are not 
relevant to the particular transaction;

•	 participation or non-participation in tenders or auctions, or 
regarding provisions for participation (or non-participation), 
except for cases when competitors have publicly announced 
their joint tender and the purpose of such tender is not to hinder, 
restrict or distort competition;

•	 applying discriminatory conditions to equivalent transactions 
with third parties, thus creating a competitive disadvantage for 
such third parties; and

•	 action (or failure to act) as a result of which another market 
participant is forced to leave a relevant market or where by the 
entry of a potential market participant into the market is made 
more burdensome.

The prohibition applies to both vertical and horizontal agreements. 
The term ‘cartel’ is not defined under the Competition Law; 

however, Regulation No. 798 of the Cabinet of Ministers (effective 
as of 3 October 2008) contains a definition of ‘horizontal cartel 
agreements’. They are defined as agreements between the competi-
tors aimed at the prevention, restriction or distortion of competition 
between themselves, including agreements on any form of direct or 
indirect fixing of prices or tariffs or agreement on principles of their 
formation, as well as the exchange of information relating to prices 
or sales terms, restrictions or controls on the volume of production 
or sales, markets, technical development or investment, allocation of 
markets by territory, customers, suppliers or other conditions, par-
ticipation or non-participation in tenders or auctions or regarding 
provisions for participation (or non-participation).

The prohibited agreements are allowed if they: 
•	 contribute to improving the production or distribution of goods 

or promote economic progress;
•	 allow consumers a fair share of the resulting benefit;
•	 do not impose on the respective market participants restrictions 

that are not indispensable for the attainment of these objectives; 
and

•	 do not allow the participants to eliminate competition in respect 
of a substantial part of the products in question. 

The Latvian competition law has preserved a notification system. 
Therefore, a prima facie prohibited agreement may be notified to the 
Competition Council prior to entering the agreement or prior to the 
agreement becoming effective and provided an investigation has not 
been commenced. The Competition Council shall provide uncondi-
tional or conditional exemption to the agreements which satisfy the 
above efficiency requirements.

So far very few prohibited agreements have been notified to the 
Competition Council for exemption and none of them has involved 
agreements that would qualify as horizontal cartel agreements. As a 
matter of practice, it seems highly unlikely that any horizontal cartel 
agreement could qualify for such an exemption.  
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Council Regulation No. 1/2003 requires national competition 
authorities, when applying national competition law to agreements 
or concerted practices, to ensure that the application of national 
competition law does not lead to the prohibition of agreements or 
concerted practices that may affect trade between member states but 
that do not restrict competition within the meaning of article 101(1) 
TFEU or that fulfil the conditions of article 101(3). 

Latvian law does not provide criminal liability for breach of car-
tel provisions. Liability is either administrative or civil. 

4	 Industry-specific offences and defences

Are there any industry-specific offences and defences?

There are no industry-specific offences or defences.

5	 Application of the law

Does the law apply to individuals or corporations or both?

The provisions of the Competition Law apply to any market partici-
pant. A market participant is defined broadly as any person (includ-
ing a foreign person) carrying out or intending to carry out economic 
activities in the territory of Latvia or whose activities affect or are 
capable of affecting competition in the territory of Latvia.

6	 Extraterritoriality

Does the regime extend to conduct that takes place outside the 

jurisdiction? 

The definition of a market participant under Latvian law also covers 
foreign persons and activities performed outside of Latvia if such 
activities affect or are capable of affecting competition in the terri-
tory of Latvia.

Investigation

7	 Steps in an investigation

What are the typical steps in an investigation? 

The Competition Council may initiate cartel investigation proceed-
ings on its own initiative or on the basis of an application by a private 
party or information from a public entity. Proceedings may also be 
initiated based on cooperation with foreign authorities or as a result 
of a tip-off from a foreign competition authority. 

Dawn raids are becoming an increasingly popular means of con-
ducting investigations. Still, usually the Competition Council pro-
vides prior notice to the undertaking subject to investigation of the 
planned visit to review documents and conduct interviews.

The final decision in an investigation must be taken by the 
Competition Council within six months from the date when the 
investigation proceedings were initiated. The investigation may be 
prolonged by a decision of the Competition Council if, due to objec-
tive justifications, additional time is required for the completion of 
the investigation. In this case, the investigation should be completed 
within one year of the date of the initiation of proceedings. If the 
completion of an investigation requires long-term study, the Com-
petition Council may extend the time limit for another year. Thus, 
the maximum period of a cartel investigation may not exceed two 
years from its date of initiation. 

The number of provisions under the law dealing with the inves-
tigation process is rather limited, leaving the Competition Council 
relatively wide discretion. The Competition Council is required, 
after obtaining all the data necessary for taking a decision, to invite 
the parties subject to investigation to review the file and provide 
their comments. The Competition Council is required to provide 

notice to the parties that the necessary facts have been established. 
In practice, the notice comprises a relatively extensive account of the 
facts and preliminary conclusions made. The parties to the investi-
gation have the right to review the file, express their opinion and 
submit additional information within a term of 10 days from the 
date of notification. No hearings are held allowing parties to defend 
their position orally although it is possible to request a meeting with 
the representatives of the Competition Council to discuss the case.

In cases where the EU Competition rules are applied, prior to 
taking the final decision, the draft decision of the Competition Coun-
cil has to be referred to the European Commission for comments. 

8	 Investigative powers of the authorities

What investigative powers do the authorities have? 

The investigative powers of the Competition Council in cartel inves-
tigations are rather broad.

The Competition Council has the right to request all necessary 
information, including confidential information, from any natural or 
legal persons, or state and municipal institutions, as well as to receive 
oral or written explanations from the relevant persons.

The Competition Council may conduct inspection visits, includ-
ing dawn raids (visits without advance notice), to the market par-
ticipants. During the inspections, the officials of the Competition 
Council may request oral or written explanations, review any docu-
ments and receive these documents or copies thereof.

The Competition Council has the right to seize relevant docu-
ments and property, including computers, etc.

Regarding entrance into vehicles, private residences and other 
moveable or immoveable property of market participants and the 
inspection of property and documents contained therein, searches 
are conducted on the basis of a court decision and in the presence of 
the police. If there is a suspicion that the relevant documents may be 
located in third parties’ moveable or immoveable property, the Com-
petition Council also has the right to inspect such property, subject 
to the court’s decision. 

The Competition Council may fine market participants for failure 
to comply with its requests for information, documents, explanations, 
access to premises and other property. The fines range from 50 lats to 
10,000 lats for legal entities and up to 500 lats for natural persons.

Although not explicitly stated in the Competition Law, the duty 
to cooperate during the investigation is limited by the right to remain 
silent, namely not to incriminate oneself. However, the privilege 
against self-incrimination does not cover handing over the docu-
ments which the company must produce to the officials upon their 
request. Such documents have to be produced even if they contain 
information establishing the company’s participation in illegal activi-
ties. The Competition Council is entitled to draw adverse conclusions 
from a failure to cooperate.

International cooperation

9	 Inter-agency cooperation

Is there inter-agency cooperation? If so, what is the legal basis for, 

and extent of, cooperation? 

The Competition Council regularly cooperates at an international 
level with other competition authorities. According to the Competi-
tion Law, upon request from the competition authorities of other 
member states, the Competition Council is entitled to carry out inves-
tigative activities in relation to Latvian market participants. 

The Competition Council is entitled and has a duty to apply 
EU Competition Law and thus closely cooperates and shares 
competences with the EU Commission, DG Competition and the 
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competition authorities of the other member states. The Competi-
tion Council participates in the European Competition Network 
(ECN), which is a formal cooperation forum for European competi-
tion authorities and the European Commission. The ECN enables 
the authorities to share information on pending cases, to allocate 
enforcement work and to coordinate their investigations, namely in 
international cartel cases. Competition authorities increasingly aim 
to coordinate their investigations and conduct simultaneous dawn 
raids in various countries so as to maintain the surprise element of 
inspections.

In addition to the ECN, the Competition Council occasionally 
informally contacts neighbouring competition authorities to coordi-
nate their approach. 

Latvian Competition Council is also a member of the Interna-
tional Competition Network and cooperates with the OECD.

10	 Interplay between jurisdictions

How does the interplay between jurisdictions affect the investigation, 

prosecution and punishment of cartel activity in the jurisdiction? 

The EU Competition Law is directly applicable in Latvia and the 
Commission and the Competition Council apply these rules in close 
cooperation. The Competition Council is entitled to initiate proceed-
ings for breaches of the EU competition rules and is obliged to assist 
the Commission in its investigations. The Latvian courts are also 
entitled to establish violations of EU Competition rules and decide 
on granting the EU Commission authority to carry out investigations 
in the territory of Latvia. If the Latvian court establishes a violation 
of the EU competition rules, it is required to provide the EU Com-
mission with a copy of the decision within seven days after issue of 
the full decision. 

The Competition Council and the police shall assist the EU Com-
mission when carrying out cartel investigation proceedings in Latvia. 

The Competition Council tends to pay particular attention to 
sectors that have been identified as problematic or suspect by other 
national competition authorities or the Commission.

11	 Adjudication

How is a cartel matter adjudicated? 

The national authority responsible for the enforcement of the Com-
petition Law and EU competition rules in Latvia is the Competition 
Council, operating under organisational supervision of the Ministry 
of Economics. The Competition Council performs investigations and 
also makes the final administrative decision in cases.

The national courts are also entitled to establish infringements of 
the Competition Law and EU competition rules, although so far no 
cartel cases have been decided by national courts under the private 
enforcement procedure. 

12	 Appeal process

What is the appeal process?

All decisions of the Competition Council, excluding certain interim 
procedural decisions, may be appealed in the Administrative Regional 
Court within a term of one month from the effective date of the 
decision. Decisions by the Administrative Regional Court may be 
appealed on points of law to the Administrative Department of the 
Senate of the Supreme Court. 

Decisions of the district court of general jurisdiction granting 
permissions to exercise certain investigative activities can be appealed 
to the presiding judge of the court.

13	 Burden of proof

With which party is the burden of proof?

According to administrative procedure law, the administrative 
authority shall prove the facts upon which it bases its decision. If the 
decision of the Competition Council is appealed, the Competition 
Council may only refer to those grounds that have been stated in its 
decision. No additional evidence may be provided in court.

The market participant has a duty to prove the facts upon 
which it relies to challenge the decision of the Competition Council. 
According to the principle of objective investigation, the administra-
tive court itself shall collect evidence if the evidence submitted by the 
parties is not sufficient.

Sanctions

14	 Criminal sanctions

What criminal sanctions are there for cartel activity? Are there 

maximum and minimum sanctions?

Cartel activity is not a criminal offence under Latvian criminal law. 
However, criminal or quasi-criminal sanctions may be imposed on an 
executive for a failure to comply with a decision of the Competition 
Council. Depending of the gravity of the infringement, measured by 
reference to recidivism and consumer harm, sanctions applied for 
the above offence are imprisonment for up to two years, community 
service or a fine of a maximum of 100 times the minimum monthly 
salary (currently 180 lats), with or without restrictions on engaging 
in commercial activities for between two and five years. Pecuniary 
sanctions can also be imposed on an non-compliant company. So far, 
the above criminal sanctions have not been applied in Latvia.

15	 Civil and administrative sanctions

What civil or administrative sanctions are there for cartel activity?

Horizontal cartel agreements shall qualify as the gravest violation of 
the Competition Law. The maximum amount of fine can reach 10 
per cent of the net turnover for the previous financial year and it shall 
not be less than 500 lats.

16	 Civil and administrative sanctions

Where possible sanctions for cartel activity include criminal and civil or 

administrative sanctions, can they be pursued in respect of the same 

conduct? If not, how is the choice of which sanction to pursue made?

According to the Competition Law any person that has suffered losses 
due to the infringement of the Competition Law is entitled to claim 
compensation of losses and statutory interest from the guilty market 
participant. Thus, in addition to the fine imposed by the Competition 
Council for the breach of the Competition Law, the guilty market 
participant might be obliged to compensate losses caused to any third 
party as a result of anti-competitive conduct.

As noted above, cartel activity is not a criminal offence under 
Latvian criminal law.

17	 Private damage claims and class actions

Are private damage claims or class actions possible? 

The Competition Law expressly provides that any person that has 
suffered losses due to the infringement of the Competition Law is 
entitled to claim compensation of losses and statutory interest from 
the guilty market participant. The award of compensation is within 
the jurisdiction of the courts of general jurisdiction. So far, there have 
been no reports of awards of damages in claims for infringement of 
the competition rules.
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The right to claim damages covers compensation for actual loss, 
such as expenses, price differences, lost profits and other direct or indi-
rect economic damage resulting from the anti-competitive conduct. 
A claim for damages is subject to a general 10-year limitation period 
which commences on the date on which the person became aware, 
or should have become aware, of the damage. Punitive or exemplary 
damages are not available under Latvian law. Similarly, class actions 
in their usual meaning are not possible in Latvia.

18	 Recent fines and penalties

What recent fines or other penalties are noteworthy? What is the 

history of fines? How many times have fines been levied? What is 

the maximum fine possible and how are fines calculated? What is the 

history of criminal sanctions against individuals?

In line with the approach announced by DG Competition, the Com-
petition Council has announced the fight against cartels to be one 
of its top priorities. Since 2006, the Competition Council has been 
fining on average four cartels per year. In 2008, the Competition 
Council detected bid rigging in three cases, imposing fines on the 
participants of the cartels. In the first nine months of 2009, a bid-
rigging cartel in the roadworks sector was fined, as well as a regional 
cartel in the very narrow market of tyre repair. Decisions of the Com-
petition Council increasingly show that it is determined to impose 
higher fines on the participants of cartel agreements. Until 2008, 
the highest fine applied by the Competition Council to members of 
cartels constituted 1.5 per cent of the net turnover for the previous 
financial year. In 2008, a fine in the amount of 4 per cent of the net 
turnover for the previous financial year was applied to one of the 
cartel members (decision in case No. P/08/10/4 on violation of the 
provisions of article 11, item 5 of the Competition Law, by SIA GSK 
Auto et al of 17 September 2008). 

As stated above, participants to cartel agreements may become 
subject to an administrative fine of up to 10 per cent of their net turno-
ver for the previous financial year and the law does not set a maximum 
amount of fine. When determining the amount of fine, the Competition 
Council has to consider the gravity and duration of the infringement. 
According to Regulation No. 796 of the Cabinet of Ministers (effective 
as of 3 October 2008), all infringements are divided into three groups 
(minor infringements, serious infringements and very serious infringe-
ments). According to this regulation, horizontal cartel agreements 
qualify as very serious infringements. For very serious infringements, 
fines shall be calculated from 1.5 to 7 per cent of the net turnover for 
the previous financial year for each cartel participant. 

If the infringement lasts for more than one year, the fine shall be 
increased by up to 0.5 per cent. If the infringement lasts for more 
than five years, the fine shall be increased by between 0.5 and 1 
per cent. Mitigating and aggravating circumstances are then taken 
into account to determine the final amount of the fine. Furthermore, 
the regulation contains a list of mitigating and aggravating circum-
stances. The lowest fine that can be applied is 500 lats.

Cartel activity as such is not a criminal offence under Latvian 
criminal law. So far, there are no reported decisions on criminal liabil-
ity of individuals for failure to comply with decisions of the Competi-
tion Council (see question 14). 

Sanctions

19	 Sentencing guidelines

Do sentencing guidelines exist? 

Regulation No. 796 of the Cabinet of Ministers contains the rules 
that must be observed by the Competition Council when determin-
ing fines for cartel activities. Apart from administrative practice, no 

other guidance is available. On almost all occasions, the Competition 
Council refers to the proportionality requirement and without any 
explanation makes a downward adjustment of the amount calcu-
lated as a percentage of turnover.

20	 Sentencing guidelines and the adjudicator

Are sentencing guidelines binding on the adjudicator?

The rules set forth in the aforementioned Regulation No. 796 are 
binding. However, the courts have interpreted proportionality as 
an overarching principle, which can require or allow going below 
minimum fines.

21	 Leniency and immunity programmes

Is there a leniency or immunity programme?

The leniency programme was first introduced in October 2004. Cur-
rently, the framework of the leniency programme is set forth in Regu-
lation No. 796 as of 3 October 2008. Regulation No. 796 in general 
mirrors the leniency policy applied by the European Commission. 
The policy is described in more detail under question 22.

At the time of writing, there have been no reports of an under
taking operating in Latvia having resorted to the possibilities 
afforded by leniency programme. During the investigation of one 
of the bid-rigging cases (decision in the case No. P/08/10/4 of 17 
September 2008), one of the companies asked for full immunity due 
to the fact that it has cooperated with the Competition Council. The 
Council rejected this motion due to the fact that the information on 
the cartel agreement was submitted only after the initiation of the 
investigation by the Competition Council and the company started 
cooperation with the Competition Council only at the very end of 
the investigation. However, the Competition Council considered that 
the cooperation can be considered as a mitigating circumstance and 
the applicable fine was substantially reduced. 

22	 Elements of a leniency or immunity programme

What are the basic elements of a leniency or immunity programme?

The leniency programme has three basic stages: full immunity, a 
reduction of the fine of between 30 and 50 per cent and a reduction 
of the fine of between 20 and 30 per cent.

Based on Regulation No. 796 of the Latvian Cabinet of Minis-
ters, full immunity may be granted if:
•	 the undertaking is the first to apply to the Competition Council 

for full immunity providing in the written application the follow-
ing information as far as available:
•	 names and addresses of the members of cartel;
•	 description of the cartel: aim, relevant markets affected, 

principles of operation, size of the relevant markets affected, 
duration of the cartel; and

•	 evidence at the disposal of applicant and other related infor-
mation, which is sufficient for the Competition Council to 
initiate an investigation;

•	 at the moment of initiation of an investigation the Competition 
Council does not possess sufficient evidence to initiate an inves-
tigation or to find an infringement;

•	 the undertaking has not (prior to submission of application) con-
cealed, destroyed or falsified evidence related to cartel;

•	 the undertaking upon its own initiative or based on the request 
of the Competition Council has provided all available evidence 
and information, has truly, actively and continuously cooperated 
with the Competition Council throughout the proceedings, is 
neither the leader nor has coerced other participants to take part 
in the cartel;
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•	 the undertaking has immediately ceased participation in the cartel, 
unless the Competition Council has ordered otherwise; and

•	 the undertaking has not disclosed to third parties the fact of the 
application for leniency or cooperation with the Competition 
Council.

In addition, the application for full immunity must be accompanied 
by a written statement certifying that the applicant has complied and 
will comply with the above requirements for full immunity.

23	 First in

What is the importance of being ‘first in’ to cooperate?

Full immunity is available only to the ‘first in’ to cooperate and pro-
vides for a full release from the fines to be imposed.

24	 Going in second

What is the importance of going in second? Is there an ‘immunity 

plus’ or ‘amnesty plus’ option?

A cartel member that is not entitled to a full immunity may apply for 
reduction of fines if it: 
•	 has not (prior to submission of application) concealed, destroyed 

or falsified evidence related to cartel;
•	 upon its initiative or based on the request of the Competition 

Council, has provided all available evidence and information, 
has truly, actively and continuously cooperated with the Com-
petition Council throughout the proceedings;

•	 has immediately ceased participation in the cartel, unless the 
Competition Council has ordered otherwise; and

•	 has not disclosed to third parties the fact of the application for 
leniency or cooperation with the Competition Council.

In addition, the application must be accompanied by a written state-
ment certifying that the applicant has complied and will comply with 
the above requirements for reduction of fines.

The following reduction of fines will be granted:
•	 a 30 to 50 per cent reduction is available for the first to provide 

information; and 
•	 a 20 to 30 per cent reduction is available to any subsequent 

parties.

If the fine is reduced, the minimum fine shall not be less than 500 
lats.

25	 Approaching the authorities

What is the best time to approach the authorities when seeking 

leniency or immunity?

If the market participant has decided to cooperate with the Competi-
tion Council, it is advisable to do so as promptly as possible to be in a 
position to derive the benefits of being ‘first in’. However, the market 
participant should assess whether it can comply with the criteria set 
forth in the regulation to benefit from full or partial immunity.

26	 Confidentiality

What confidentiality is afforded to the leniency or immunity applicant 

and any other cooperating party?

According to Regulation No. 796, information regarding the identity 
of a participant of a cartel that has filed a leniency application shall 
be treated as confidential until the decision on infringement has been 
taken. Where the Competition Council decides that there has been 
no infringement of the Competition Law and terminates the case, 

the information regarding the identity of those market participants 
that cooperated with the Competition Council shall not be disclosed 
in the decision. In general, market participants who have decided to 
cooperate must take into account that the publication of a decision 
finding infringement and eventual court proceedings can result in the 
identification of the leniency applicant.

27	 Successful leniency or immunity applicant

What is needed to be a successful leniency or immunity applicant?

There are no special standards. However, the applicant has to make 
sure that all the criteria set in Regulation No. 796 for full immunity 
or reduction of fine are met.

28	 Plea bargains

Does the enforcement agency have the authority to enter into a ‘plea 

bargain’ or a binding resolution to resolve liability and penalty for 

alleged cartel activity?

The Competition Council may close its investigation without adopt-
ing a decision on its merits if it considers that doing so would be 
useful in light of the commitments proposed by an undertaking. The 
Competition Council may also conclude an administrative agreement 
in order to terminate court proceedings. In the administrative agree-
ment, the Competition Council can agree to reduce the fine applied 
for the infringement, and change the legal obligations imposed on the 
market participants involved. 

Civil liability cannot be avoided or limited by means of an 
administrative agreement.

29	 Corporate defendant and employees

What is the effect of leniency or immunity granted to a corporate 

defendant on its employees?

The provisions of the Competition Law apply to undertakings only. 
Thus, penalties under the Competition Law may not be imposed 
on individuals in their capacity as employees of the undertaking. 
Immunity does not affect the liability of the management towards 
shareholders under corporate law or of employees towards the com-
pany under employment law.

30	 Cooperation

What guarantee of leniency or immunity exists if a party cooperates? 

Once a leniency application (see question 31) is filed with the Com-
petition Council, the Council will examine it and will notify the 
applicant as to whether it is accepted or rejected within five days. 
The decision by which the full immunity or partial reduction of the 
fine is granted is taken only at the end of investigation when the 
final decision on infringement of the Competition Law is adopted. 
The market participant will benefit from the leniency programme 
only if it complies with all the criteria described in questions 23 and 
24. This, inter alia, means that the market participant has to actively 
cooperate with the Competition Council during the whole process of 
investigation. Once the criteria are satisfied, the Competition Council 
has no discretion on whether to afford leniency protection.

31	 Dealing with the enforcement agency

What are the practical steps in dealing with the enforcement agency? 

Regulation No. 796 introduces a marker system that allows market 
participants to apply to the Competition Council for the first-in posi-
tion in relation to submission of a leniency application. The applica-
tion for first-in position has to be written and contain information on 
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the participants of the cartel, its aims, nature and duration the relevant 
markets affected. The Competition Council will notify the applicant 
on whether the first-in application is accepted within five days of the 
date of submission of the application, indicating the date by which 
complete application for the full immunity has to be submitted.

A market participant wishing to take advantage of the leni-
ency programme must file a complete leniency application with the 
Competition Council, stating the grounds for granting full immunity 
from fines or a reduction of the fine (see questions 22 and 24). 

The applications can be submitted either by the market partici-
pant itself or by counsel acting on behalf of the market participant 
on the basis of power of attorney. All applications must be submitted 
in person to the chairman of the Competition Council or a person 
authorised by it.

32	 Ongoing policy assessments and reviews

Are there any ongoing or proposed leniency and immunity policy 

assessments or policy reviews?

At the time of writing, there are no proposed leniency or immunity 
policy assessments or policy reviews.

Defending a case

33	 Representation

May counsel represent employees under investigation as well as the 

corporation? Do individuals require independent legal advice or can 

counsel represent corporation employees? When should a present or 

past employee be advised to seek independent legal advice?

Generally, there are no strict rules regarding the representation of 
employees and corporations. The main concern is normally general 
conflicts of interest, if any exist. The fact that there is no employee 
liability under the Competition Law should be taken into account. 
The necessity of legal advice for employees should be determined on 
a case-by-case basis.

34	 Multiple corporate defendants

May counsel represent multiple corporate defendants?

Yes, unless such counsel has a conflict of interest.

35	 Payment of legal costs

May a corporation pay the legal costs of and penalties imposed on its 

employees?

The law does not prohibit a market participant from covering the 
legal costs of its employee; however, such costs will be treated as 
unrelated to business for accounting purposes. If the employee is sued 
by the corporation for exceeding his or her powers, there will be no 
grounds to cover his or her legal costs.

36	 Getting the fine down

What is the optimal way in which to get the fine down?

The amount of the fine in Latvia is determined by the Competition 
Council and, if appealed, may be reduced by the court. To obtain the 
leniency treatment, as stated in question 31, the market participant 
must submit an application to the Competition Council and satisfy 
all the criteria required by law. When determining the amount of the 
fine, the Competition Council should take into account mitigating 
and aggravating circumstances. Therefore, the existence of mitigating 
circumstances and the provision of evidence of such may reduce the 
amount of the fine.

The Competition Council is making increasing use of its power to 
close an investigation without adopting a decision on its merits, if it 
considers that doing so would be useful in light of the commitments 
proposed by an undertaking.

Particular attention is being paid to bid rigging, and roadworks 
is considered to be the most problematic sector. The Public 
Procurement Law was recently supplemented with a provision 
authorising the Competition Council to prohibit bid riggers from 
submitting tenders.

Dawn raids have become more common.
Emboldened by the administrative courts, the Competition 

Council has tended to reject any need for economic analysis in cartel 
cases.

Update and trends
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